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FI LED:
STATE OF ARI ZONA LI SA B BARNES
V.
KELLY ROBI N MCRAE CHARLES P FRANKLI N

PHX MUNI Cl PAL CT
REMAND DESK CR- CCC

RULI NG
AFFI RM REMAND

PHOENI X CI TY COURT
Cit. No. 5960649

Char ge: 1. DUI - ALCOHOL
2. DU WAC .10 OR MORE

DOB: 03-11-1968
DOC. 11-03-2000
This Court has jurisdiction of this appeal pursuant to
the Arizona Constitution, Article VI, Section 16, and A R S
Section 12-124(A).
This matter was originally scheduled for oral argunent
Septenber 10, 2001. Oral argunent was vacated at the request of

the parties. This matter has been under advisenent since that

Docket Code 512 Page 1



SUPERI OR COURT OF ARI ZONA
MARI COPA COUNTY

09/ 22/ 2001 CLERK OF THE COURT
FORM LOOO
HONORABLE M CHAEL D. JONES M Cearfoss
Deputy

LC 2001- 000342

date and this Court has considered the record of the proceedi ngs
fromthe Phoenix Cty Court, the exhibits nade of record and the
menor anda subm tted by counsel.

Appel l ant was arrested Novenber 3, 2000, and charged wth
Driving Wiile Under the Influence of Intoxicating Liquor, a

class 1 msdeneanor, in violation of A RS. Section 28-
1381(A)(1); Having an Alcohol Concentration of .10 or Higher
wthin 2 Hours of Driving, a class 1 msdeneanor, in violation

of AR S. Section 28-1381(A)(2); and Failure to Drive Wthin One
Lane, a civil traffic violation, in violation of A R S. Section
28-729. 1. The matter was scheduled for a jury trial and
Appellant filed a Mtion in Limne requesting that the Court
suppress the results of the breath test, claimng that a second
sanple was not provided or nmade available to Appellant as
required by Baca v. Smith.! Appellant clainmed that she had a
serious and debilitating lung condition which prevented her from
blowng for a long period of time and in a stong manner.
Appel lant blew into the Intoxilyzer machine five tines: one
conpl eted sanple showing a .112 bl ood al cohol content and three
deficient sanples show ng .114, .114, and . 108. Appel I ant al so
regi stered two .000 deficient sanples. Because of Appellant’s
inability to blow into the Intoxilyzer machine, the Phoenix
Police Oficer nodified the form entitled “Cty of Phoenix
Preservation of Breath Sanple Fornf by crossing out the offer
for a second breath sanple and wote in the word “blood.” At
the conclusion of the hearing on Appellant’s Mtion in Linne,
Judge Alice Wight, Phoenix Cty Court Judge, denied Appellant’s
Motion to Suppress the breath test results. The trial judge
found that there was no due process violation and that there was
a good reason for the Phoenix Police Oficers to offer Appellant
an alternative second sanple of “blood test” as opposed to a
breath sanple: that Appellant could not blow sufficiently into
the Intoxilyzer machi ne.

1124 Ariz. 353, 604 P.2d 617 (1979).
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Appel lant’ s contention that she was denied her right to a
second breath test pursuant to Baca v. Smith,? is without nerit.
Appel lant was offered a blood sanple, as an alternative to a
breath sanple because she could not continue to blow into the
I ntoxilyzer 5000 machine after the first breath sanple which was
sufficient. Appellant gave five deficient sanples after her
first blow The blood sanple was an appropriate alternative
under these circunstances and the trial judge correctly found no
due process violation.?

IT IS THEREFORE ORDERED affirmng the trial court’s deni al
of Appellant’s Mtion in Limne/Mtion to Suppress, the breath
test results, the judgnents of guilt and the sentences i nposed.

IT I'S FURTHER ORDERED renmanding this matter back to the
Phoeni x City Court for all future proceedings.

2 Supr a.
3 See State ex rel. Dean v. City Court of City of Tucson, 163 Ariz. 510, 789
P.2d 180 (1990).
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